

Pre-Tribunal guidance: preparing for an appeal (appealing the name of the school or other institution named in part I of the EHCP)

This guide provides information and advice on how to ‘prepare’ for lodging an appeal, it does not attempt to guide you through the Tribunal process including attending a hearing. If you require support with attending a hearing please refer to the Government’s webpage click here for more information , independent Tribunal advocates and/or third sector charities for support with obtaining legal advice click here for further information. However, if, at any of the stages below, you need clarity and support around your circumstances, please do not hesitate to call our support line at TPT.

The name of the school or other institution named in part I of the EHCP
Parents and young people can make a request for a school, or other educational placement of their choice, to be named in part I of an EHCP. However, the burden of proof depends on the type of school or educational placement chosen.

NB: A school or educational establishment will not be named in a ‘draft’ EHCP.

An educational establishment will only be named in a ‘final’ EHCP because
the EHCP process is sequential.

In other words, it is believed that once a child or young person’s SEN or ‘needs’ (part B) have been identified as part of the assessment process, it is then possible to determine the level of ‘provision’ required to meet that ‘need’ (part F). Once ‘need’ and ‘provision’ have been agreed, it will then become evident, to all involved in the process, where that child or young person’s ‘needs are best met.

In brief, it is the intention of the CAFA for the EHCP process to be ‘needs’ led and not ‘resource’ led so ‘placement’ should be determined by the ‘needs’ of the child or young person and not because of the ‘resources’ available to the named establishment or LA.

NB: Please be aware that this will depend on your child’s individual circumstances and the resources available to your LA (which may be different to your neighbouring LA).

Therefore, where there is an appeal for part I, it usually follows that there should be an appeal of parts B and F. For instance, if the parents or young person are unhappy with the named educational establishment it is usually because they believe the school does not, or cannot, meet their child’s ‘needs’ with the resources or provisions, available.
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Burden of proof: LA
If the parent or young person chooses a school or educational establishment that is listed under one of the following categories, then the burden of proof lies with the LA to dislodge the request.

Types of setting included under s.38 (3) Children and Families Act 2014:

· Maintained nursery school
· Maintained school and any form of academy or free school (mainstream or special)
· Non-maintained special school
· Further education or sixth form college
· Independent school or independent specialist college (approved by the Secretary of State - known as ‘Section 41’ schools or colleges).
In this instance, an LA would have to prove that the chosen school or educational establishment was:

· unsuitable for the age, ability, aptitude or SEN of the child or young person
· incompatible with the education of others if the child or young person were to attend
· an inefficient use of resources.
Burden of proof: Parents/Young Person.
If the parent or young person’s preferred choice is not listed under one of the following categories, then the burden of proof lies with the parent or young person to prove the reasons why their preferred choice should be named in part I of the EHCP.

Types of setting included under s.38 (3) Children and Families Act 2014:

· Maintained nursery school
· Maintained school and any form of academy or free school (mainstream or special)
· Non-maintained special school
· Further education or sixth form college
· Independent school or independent specialist college (approved by the Secretary of State - known as ‘Section 41’ schools or colleges).

Before submitting your appeal application, consider:
· The LA’s grounds for refusal
· The provision on offer at both educational settings in relation to your
child’s SEN (part B of the EHCP)
· The Ofsted report, especially the sections around SEND support
· Whether there are open days and ‘have-a-go days’ you can attend
· The views of professionals at both settings: SENDCo, Headteacher, Teachers, Teaching Assistants, Specialist Teachers: QTVIs, Mobility or Habilitation Officers, Specialist Teaching Assistants, Care Assistants
· How each educational setting proposes to ensure a smooth transition
e.g. will they carry out an environmental audit and/or support familiarisation visits?
· Whether the LA school has supported a child with a vision impairment
(VI) before?
· Whether the LA setting has a strong SEND department with staff who are used to supporting children with a vision impairment?
· Is the LA SEND department skillful at running with the advice of specialist visiting teachers? Do they have examples of ‘good’ VI practice they can share with you?
· How the holistic needs of your child will be met e.g. health, therapy, social care needs and/or pastoral needs?
· How the ‘needs’ of your child will be met during term time and during half term and holidays e.g. habilitation support during school holidays
· The evidence you have available to support your views
· Possible evidence from independent professionals (NB. Guide Dogs’ Specialist Education Support Officers are not able to provide written evidence for tribunals).
· The ‘on costs’ associated with meeting your child’s SEN at a LA maintained school i.e. the hidden costs of support which may not be documented in your child’s EHCP. Examples might include, mileage costs for visiting teachers, QTVI hours used for preparing annual INSET training for mainstream staff etc.

Top tips:
· Visit both settings so you can make an informed decision about your preferences

· Take your child with you (depending on age and SEND) to gather their views

· If your child cannot attend, take along comments to share written in ‘their voice’ about their aspirations and wishes (these should also be contained in Part A of your child’s EHCP)

· Consider sharing your child’s support plans (EHCP, QTVI reports and care plans) with each educational setting before you visit so they have time to fully consider the contents before you meet in person

· Take a list of questions with you to ask of ‘key’ staff, for instance, about how the setting proposes to meet your child’s SEND (you may wish to leave them with a copy of the questions)

· Talk to other people or other parents who attend the school to gather their views

· Compare the provision on offer at both settings in relation to your child’s SEND, ‘on paper’ as well as in person (perhaps using the list of considerations above to help you).

NB: Please remember when comparing settings, it is not about proving your choice is the ‘best’ setting. The LA have a duty to provide a setting that can meet your child’s ‘needs’. If you believe that the LA choice of school or educational setting cannot do this, then this must remain the focus of your case.

Review your paperwork
For all types of appeal, it is important to review the evidence and supporting documents for your case. Ideally, each point you make will be supported with evidence at a Tribunal Hearing. We have formed a simple template with some examples which you may wish to use when preparing for your appeal. See Appendix A - ‘Point, Evidence checklist’.

All evidence should be submitted along with your appeal form at the point of lodging your appeal. Applications for late submission of evidence can be made. For further advice on how to make this type of request, please refer to the Government’s Tribunal advice page: click here

The EHCP will be a ‘key’ piece of evidence which both parties will refer to during an appeal hearing. The EHCP is often called a ‘working document’ at Tribunal. Prior to lodging an appeal, therefore, we advise you to check the EHCP carefully. See Top Tips below for further advice:

Top tips:

· Does section A of the EHCP outline your child’s aspirations and wishes?

· Is there a Golden Thread i.e. a clear link between the aspirations and wishes in section A to sections B, F and E of the EHCP? NB: For further information about the Golden Thread concept please refer to our separate guide on EHCPs.

· Does section B of the EHCP (‘needs’ section) accurately document your child’s SEN in priority order with any jargon explained for non- specialists?

· Does section F (‘provision’) use the ‘must’ word throughout?

· Does section F (‘provision’) ‘quantify and specify’ all Special Educational
Provision (SEP)?
· Are independent reports, sometimes referred to as ‘expert witness reports’, necessary for your case? Do you have the time to obtain them?


Ensure you have the correct appeal form
It is important that you complete and submit the correct appeal form for your type of appeal.

To obtain the form you require please refer to the Government’s website:
click here for further information


Who will support you at Tribunal?
Before you embark on an appeal, it is important that you explore the range of help available to you, including whether you need any support at the tribunal itself.

Before submitting your appeal application, consider:

· Representation: Who will represent you at the appeal Hearing? Will you be taking legal representation with you or will you be ‘representing yourself’?

· Legal aid: Checking to see if you are eligible for legal aid

· Using the online checker: click here for further information

· Telephone: Calling ‘Civil Legal Advice’ 0345 345 4345 and they will carry out a 10-min assessment via the telephone. If eligible, they will make a referral to a legal team who specialise in SEND Education

· Expert witnesses: If an independent report is necessary for your case, will the author of that report (an expert witness) be required to attend the Hearing? Have you attached this report to your appeal form?

Other sources of support:

Time limits for local authorities to carry out an order by the First-tier Special Educational Needs and Disability (SEND) Tribunal after a SEN appeal: click here for further information

IPSEA Tribunal Helpline:  IPSEA Tribunal Helpline gives next step advice on appeals and disability discrimination claims to the Special Educational Needs and Disability Tribunal.

SOS!SEN!: Independent and confidential telephone helpline for parents and others looking for information and advice on Special Educational Needs and Disability (SEND).

Coram: The Thomas Coram Foundation for Children, today known as Coram, developed new approaches to childcare and education, informed by developments in child psychiatry which highlighted the importance of children’s emotional wellbeing and need for secure family placement.

SEN Jungle:  Special Needs Jungle creates easy to understand resources, articles and information for parents and carers of children with special needs,

disabilities and health conditions to better enable them to navigate the special needs system.

SENDIST First Tier Tribunal:  Responsible for handling appeals against local authority decisions regarding special educational needs

SENDIST First#
 Tier Tribunal Helpline: 01325 289 350. Lodging an appeal: click here for further information
Appealing part I of an EHCP: click here for further information
